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Introduction

Things change; it could be the weather, your personal circumstances or even the
colour of your front door.

We all know that it's important to keep abreast of change and to be able to adapt, but
it's even better to plan so that you are not left wondering what to do next when
change happens.

Like making a will for example.

What happens if you haven’'t made a will? (Intestacy )

Many people put off making a will because they associate will making with an end to
things, but really a will is the beginning of things, things that are important to you,
things to put in order for your future and the future of your loved ones.

Should you pass away without having made a will, your estate; that is everything you
own including your car, jewellery and home (unless owned jointly) will not
automatically pass to your husband, wife or civil partner (A civil partnership is
essentially the marriage of same sex couples).

If you are not married, your partner will have no automatic claim on your estate. A

common misconception is that partners have the same rights as couples who are
married.

Here is a basic scenario relating to a person who has died without making a will.
Firstly, the law decides who will inherit your estate.

If the total value of the estate is worth £250,000 or less everything goes to the wife,
husband or civil partner.

If the value is over £250,000, the wife, husband or civil partner will receive:
Personal items including household articles and cars
£250,000 tax free or £450,000 if there are no children

The interest on half of the estate for life (The capital will go to the children on the
death of the spouse)

The children (or if none, grandchildren) will receive an equal share of half the estate.
This may leave the spouse unable to live in the family home, in addition if the amount
going to the children exceeds the current tax free allowance of £325,000 then some
inheritance tax will have to be paid. There may also be claims against the estate by
disgruntled beneficiaries.



The consequences

Please see the flow chart for a more detailed explanation of the effects of intestacy. It
makes an excellent case for making a will.

What type of will is available?

The consequences of not making a will can lead to a potential legal minefield.
Questions such as “How do | protect my family?”, “What if I've been married before
and we've both got children?”, “What if there’s a remarriage?” and “What if we end up
in care?” can be addressed by talking to Grindeys.

There is no such thing as a standard will. All wills are bespoke because we all have
different circumstances. There are however some basic wills that you should know
about.

Mirror Wills

The first is a simple Mirror Will where spouses give to each other and then to children
on the second death — that’s fine provided there is no second marriage and the
survivor doesn’'t end up in care.

So what can be done in those circumstances?

If you own property jointly it will pass, by survivorship, to your spouse. If they
remarry it could be willed to a new family, not yours. If they need care it will probably
be sold to pay for care fees.

To avoid this we can make you own the property half each, that is called ‘Tenants in

Common’ and under the terms of your will we can protect your share to go onto your
family and protect it from care fees after the first death.






Life Interest Wills

You may have concerns and wish to know how to protect your property in the event of a
remarriage or residential care fees.

It is possible to own your property as Tenants in Common. This means that you each
own one half of the property. If that is the case, you could leave your spouse or partner
the right to stay in the property but, ultimately, gift your own half on to your own children
or other beneficiaries.

These Wills are attractive to couples who are concerned that there may be a
re-marriage, the need to pay residential care fees or the need to protect children from a
first marriage.

What is the best way to own a property?

If you own property or you are currently thinking of buying a property then you need to
consider what is to happen to this property if you or your partner dies. If you own the
property jointly, it will pass automatically to a surviving spouse or partner outside the
terms of the will. If you own the property as Tenants in Common, that means you each
own one half and you can deal with your half under the terms of your will.

If you are considering a tax efficient will or a Life Interest Will it is absolutely essential
that you own the property as Tenants in Common. You should discuss this with your
conveyancer when you are purchasing the property.

If you are presently Joint Tenants it is a simple matter to make you Tenants in Common
if you want to consider a tax efficient will or a Life Interest Will.

Discretionary Trust Wills

These wills were largely used to make significant inheritance tax savings for married
couples.

The Discretionary Trust allows the surviving spouse to draw from the money left by the
deceased without incurring a tax penalty when leaving the money to their children after
death. It also helps to safeguard the family home.

The inheritance tax free allowance for the 2009 tax year is £325,000 per person. Over
that amount tax is paid at 40%. On 9th October 2007, the Government announced that a
surviving spouse will automatically be entitled to a doubled up nil rate band if the tax free
allowance wasn’t used on the first death.

If you are in a second marriage the nil rate band can be transferred from previous
spouses up to a maximum of £650,000 and, if you use a Trust in the will of the first to
die, or use a deed of variation, potentially up to £975,000 (2009-10 tax year).



So do you need to review your Will? Probably, yes, but you may consider keeping the
Trust in place in some circumstances e.g.

1. The survivor may remarry and leave all of their estate to a new spouse and the
beneficiaries of the first spouse may get nothing.

2. The survivor may require long term care. Assets protected in a Trust will not be
used up in those circumstances.

3. The survivor may suffer the onset of mental incapacity and be unable to handle
their own affairs. Assets protected in a Trust will be handled by the Trustees and would
avoid that difficult situation.

4, If the first spouse or civil partner has business or agricultural property which is
relieved by Inheritance Tax Business Property Relief or Agricultural Property Relief, then
placing them into a Discretionary Trust potentially has significant benefits rather than
leaving them outright to a spouse.

5. If there are significant assets in the estate of the spouse who dies first which are
likely to increase in value, then they should definitely be placed into a Discretionary Trust
where the value can grow significantly without being in the estate of the survivor for tax
purposes. They can be paid from the Trust without tax consequences whatsoever within
the first 10 years after death.

Why making a will is so important

You and your partner are protected if you are unmarried

The intestacy rules are avoided

The estate is protected in the event of a second marriage

Your children are protected if you are already in a second marriage

A remarriage revokes an existing will

Your children’s inheritance is protected if you have matrimonial difficulties
The estate can be protected from care fees

And remember

Check how you own any shared property
Review your will every 2/3 years and especially if your personal circumstances change

Always talk to us to get the best advice in your particular circumstances.




Lasting Powers of Attorney

What can you do if you are unable to deal with your own affairs on the onset of mental
incapacity?

Will your spouse cope? Will the children’s inheritance be used to pay for your residential
care fees?

The starting point is to put in place a Lasting Power of Attorney. This is a document
whereby you (the Donor) can choose someone (the Attorney) to look after your finances.
You can also choose someone to make health and welfare decisions for you if you are
not able to do so.

To a large extent these will replace living wills so you can eliminate the worry of issues
like what treatment would you wish to accept or refuse, — you can give these directions
in the Lasting Power of Attorney.

How are you protected if you have given this power to someone else?

Firstly the Attorney has to be registered with the Court before the powers that they have
can be used. Secondly you should nominate other people to be told the name of the
Attorney and thirdly it is enshrined in the new legislation that the Attorney must act in
your best interests and consult you on every decision to the extent that you still
understand your own affairs.

What happens if you become mentally incapable and have not given anyone a Lasting
Power of Attorney?

The Court of Protection will appoint someone to act as your deputy. This process is slow
and very expensive. The Court retains ultimate control and of course, you will not have
given any advance directions to your deputy.

Please don't let that happen; it is a nightmare for you and your family. Think and plan
ahead. The time to appoint a Lasting Power of Attorney is now.




Contact a member of our experienced Probate Team for further advice.

Marc King (Head of Department)
01782 840 513
marc.king@grindeys.com

William Rowe
01782 840 511
William.rowe@arindeys.com

Henrietta Jones (based at our Stone office)
01785 810 780
Henrietta.jones@grindeys.com

Kate Bloor
01782 840 215
Kate.bloor@grindeys.com

Sarah Clacker
01782 840 534
Sarah.clacker@grindeys.com
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